APPENDIX 1

Legal and institutional context of community-based natural resource management in Kubulau

Community-based management of natural resources in Kubulau District takes place within a pluralist legal and institutional context, in which national laws and institutions interact with local governance systems in diverse ways. Local governance institutions represent a fusion of traditional, colonial and contemporary influences, and continue to be sites of contested authority and legitimacy. These supplementary materials provide a brief overview of the national laws and institutions relevant to the management of natural resources in Kubulau District and consider their interaction with traditional resource tenure, authority structures and decision-making processes. 

Land tenure and management of terrestrial resources 

Prior to colonization, social hierarchies and land tenure systems varied considerably throughout the Fiji Islands. These systems were standardized and simplified during the colonial era, based on an ‘orthodox’ version of the traditional social hierarchy (Ward 1995). At the apex is the vanua, formed of the patrilineal descendants of a common ancestor or ancestor god. Each vanua is made up of one or more tribes (yavusa), and each yavusa is in turn made up of several clans (mataqali). Within each mataqali are one or more extended families (tokatoka). In the standardized model of traditional land tenure, each house site (yavu) was owned by the household and cultivated areas (qele) were held by the tokatoka, while uncultivated areas, including forest (veikau), were held collectively by the mataqali. Rights to crops remained with the individual who planted them. Decisions about allocation and use of land were made primarily at the mataqali level, by the head of the clan (Scarr 1983).

The Native Lands Act recognizes and maintains customary ownership of native lands, and provides for the allocation and use of native lands according to ‘native custom and usage’ (section 3). The Native Lands and Fisheries Commission is empowered to resolve disputes in relation to customary land rights, and maintains a register of land titles and boundaries. Land titles are registered at the mataqali level. In Kubulau, 91.7% (9024 ha) of land is native land, owned by 57 separate mataqali. The remaining land in Kubulau is freehold land (802 ha, 8.1%) and crown land (18 ha, 0.2%).

The Native Lands Trust Act expressly prohibits native landowners from selling or leasing their land, and empowers the Native Lands Trust Board (NLTB) to enter into leases and licences on their behalf. NLTB has adopted a policy of obtaining the consent of the majority of mataqali members before granting any lease or licence, but retains its central role in negotiating the terms and conditions of native land leases. Consequently, NLTB plays a key role in decisions about use and development of native land by third parties, including activities such as agriculture, forestry, mining and tourism (Lane 2008). By law, chiefs receive a larger share of leasehold payments than other clan members, and often receive significant ‘goodwill’ payments from prospective lessees, creating a strong individual incentive to allow development on the clan’s land (Lal et al. 2001). Native land leases may also be used for conservation purposes, in cases where the lessee is willing to make lease payments while conserving some or all of the leased land. 

The use and management of land and terrestrial natural resources is also regulated by a range of natural resource and environmental laws (Table S1).

Table S1 Selected national legislation relevant to terrestrial natural resource management in Kubulau District.
	Legislation
	Key features
	Responsible agency

	Native Lands Act

[Cap 134] 



	Recognizes and maintains communal ownership of native lands
	Native Lands and Fisheries Commission



	Native Land Trust Act [Cap 134]


	Empowers NLTB to enter into land leases on behalf of native landowners


	Native Lands Trust Board



	Forest Decree 1992
	Prohibits felling or extraction of timber without a licence. Exempts certain customary uses (e.g. firewood, village houses). Empowers forestry licensing officers to issue logging licences. Empowers the Minister for Forests to declare strict nature reserves


	Department of Forests



	Mining Act [Cap 146]
	Vests ownership of mineral resources in the state. Empowers Director of Mines to grant mining permits and leases. Mining leases may be granted over native land without landowners consent. Mining restricted under certain sensitive areas, including villages, burial grounds, water catchment areas and nature reserves


	Department of Mineral Resources

	Land Conservation and Improvement Act [Cap 141]


	Empowers the Land Conservation Board to issue orders prohibiting clearing, grazing, burning or cultivation of an area for conservation purposes 


	Land Conservation Board



	Water Supply Act 

[Cap 144]


	Minister may declare any area to be a water supply catchment area. Pollution of water within a declared catchment area is an offence


	Department of Water Supply



	Bird and Game Protection Act [Cap 170]


	Prohibits killing, wounding or taking of native bird species, 

and regulates hunting of listed game bird species


	Department of Primary Industries



	National Trust for Fiji Act [Cap 265]
	Empowers National Trust to enter into binding conservation covenants with landowners, purchase land for conservation purposes, adopt by-laws for trust properties and maintain a register of nationally significant areas


	National Trust of Fiji



	Endangered and Protected Species Act 2002
	Regulates international and domestic trade in listed protected species. Prohibits unauthorized possession or sale of listed protected species 


	Department of Environment



	Environment Management Act 2005
	Environmental impact assessment (EIA) and approval required for development proposals that are likely to have a significant impact on the environment. Traditional or customary structures exempt from EIA process

	Department of Environment

Various ‘approving authorities’




Marine tenure and management of fisheries resources 

In the Pacific islands, most coastal communities developed systems of customary marine tenure, with ownership, use and management rights exercised by defined groups over a defined area of sea (Johannes 1978; Ruddle 1994). In most cases, customary tenure over traditional qoliqoli fishing areas was exercised collectively by the yavusa or, as in the case of Kubulau, the vanua (Kunatuba 1983). Customary marine tenure included the right to exclude others from entering the qoliqoli. Outsiders traditionally sought permission from the chief of the yavusa or vanua, and traditional use rights (kana vei curumaki) could be granted to outside clans on a long-term basis. Traditional conservation mechanisms included no-take zones (tabu), seasonal bans, temporary closures, sacred fishing grounds, effort controls, gear controls and catch limits: the effectiveness of these management measures was enhanced by belief in a spiritual connection to the ocean and supernatural consequences for failing to comply with customary law (Aalbersberg et al. 2005).

The Fisheries Act provides for registration of the boundaries of qoliqoli areas by the Native Lands and Fisheries Commission, and recognizes the subsistence fishing rights of traditional resource owners within their qoliqoli area. It does not, however, recognize other customary marine tenure rights, including the right to control access to the qoliqoli and the right to establish and enforce management measures, including tabu areas. 

Any person who wishes to fish for ‘trade or business’, including resource owners, must apply to the Department of Fisheries for a licence. Fishing for ‘trade or business’ without a licence (except fishing with a line from the shore or a spear), or breaching a condition of a fishing licence, is an offence under the Fisheries Act. In practice, the Department of Fisheries will only issue a licence to fish within a qoliqoli once they have received a ‘letter of consent’ from the chief of the relevant yavusa or vanua. The payment of ‘goodwill’ fees to chiefs by licence applicants has become established practice, and represents a significant source of income in some areas. 

The Minister for Fisheries may adopt conservation and management measures, including the establishment of ‘restricted areas’, by publishing regulations in the gazette. To improve fisheries monitoring and enforcement, the Permanent Secretary may appoint community fish wardens to enforce the Fisheries Act. Fish wardens have the power to board and search vessels and, if they suspect that an offence has been committed, take the vessel, gear and catch to the nearest police station or port. The use and management of the marine environment is also regulated by a range of natural resource and environmental laws (Table S2). 

Table S2 Selected national legislation relevant to marine natural resource management in Kubulau District.

	Legislation
	Key features
	Responsible agency

	Fisheries Act


	Provides for registration of traditional fishing grounds (qoliqoli). Recognizes resource owners’ subsistence fishing rights. Prohibits fishing for ‘trade or business’ without a licence. Empowers Minister to establish restricted areas and adopt management measures. Empowers the Permanent Secretary to appoint honorary fish wardens


	Department of Fisheries

	Crown Lands Act 


	Vests ownership of land below the high water mark in the state. Empowers the Department of Lands to issue leases and licences over this land


	Department of Lands



	Bird and Game Protection Act [Cap 170]


	Prohibits killing, wounding or taking of native bird species, including sea birds


	Department of Primary Industries



	Endangered and Protected Species Act 2002


	Prohibits unauthorized possession or sale of listed protected species, including marine species 


	Department of Environment



	Environment 

Management Act 2005
	Environmental impact assessment and approval required for development proposals that are likely to have a significant impact on the environment


	Department of Environment

Various ‘approving authorities’




Community-level institutions and processes

Community institutions and decision-making processes are dynamic, and tend to evolve over time. During the colonial era, community institutions and processes were subject to strong external influences (NZLC [New Zealand Law Commission] 2006). The model of indirect rule favoured by colonial administrators promoted the emergence of clearly defined hierarchical relationships (Madraiwiwi 2006), while simultaneously undermining traditional authority structures by establishing competing decision-making and dispute-resolution structures, and by criminalizing traditional forms of coercion and punishment (Care & Zorn 2001). Today, community institutions and decision-making processes continue to evolve, influenced by contemporary social, cultural, economic, political and environmental change (Reti 1993). In Kubulau, the traditional chiefs continue to exert significant influence even though they do not have legal powers to enforce customary management rules. 
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